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CURRENT LEGISLATION 

Codification and Revision of the General Laws of the United States. — 
On May 19, 1919 Mr. Little of Kansas was made chairman of the House Com- 
mittee on the Revision of the Laws of the United States. 1 On September 20, 
1919 the chairman introduced a bill "to consolidate, codify, revise, and reenact 
the general and permanent laws of the United States in force March 4, 1919," 
which was referred to this committee.* On M]arch 27, 1920 the committee re- 
ported out the proposed revision. * On December 20, 1920 the revision passed the 
House without amendment. 4 

No one can doubt the need for a consolidation of the federal statutes. In 
the forty-three years since the last revision Congress has legislated many pro- 
visions of that work into a nullity. And so as the years go by the difficulty of 
discovering the law increases by leaps and bounds. To be sure, a consolidation 
will not render the laws an open book, and he who runs will not be able to 
read — intelligently. For of necessity statutes must be somewhat technical and 
involved so as to express the precise meaning of the legislature. But a con- 
solidation should be self-sufficient, and should do away with the necessity of 
reference to numerous books, and the uncertainty as to the law attendant upon 
such protracted reference. 

It is self-evident, however, that a consolidation can only do away with the 
present uncertainty as to the law and the present difficulty of finding the law by 
combining within itself accuracy and ease of reference. Unfortunately, the 
Little Bill as it passed the House is seemingly devoid of these essential elements, 
and its adoption by Congress would serve only to make a bad condition worse. 
A thorough survey of the entire 1251 pages of the revision has not been under- 
taken, but search at random reveals an inaccuracy and a difficulty of reference 
which there is no reason to believe is confined to the particular sections studied, 
but which rather seems indicative of the quality of the whole. 

Thus, definitions and sections of the present law are expanded or restricted 
in their application with little regard to the confusion and error necessarily at- 
tendant upon such a re-arrangement. 5 Errors appear in sections of the Bill 
demanding the combination of various statutes.* Inconsistent and obsolete pro- 

1 (66th Congr., 1st sess., 1919) 58 Congr. Record 11. 

* (66th Congr., 1st sess., 1919) 58 Congr. Record 5668. 

' H. R. 9389, (66th Congr., 2nd sess., 1920) 59 Congr. Record 4941. 

' (66th Congr., 3rd sess., 1920) 60 Congr. Record 586-9. 

" Little Bill, § 9655 reproduces the definitions of the Revenue Act of 1918, 
40 Stat. 1057, U. S. Comp. Stat. (Supp. 1919) §6371%a, but the definitions are 
rendered practically useless since they are restricted in application to the chapter 
(xx) in which they appear, namely, General Administrative Provisions of the 
Internal Revenue Title (37) ; and are thus not applicable to the balance of the 
Revenue Act of 1918 which is scattered throughout the other chapters of the 
revised Internal Revenue Title. 

Little Bill, § 9669 extends the provisions of § 1318 of the Revenue Act of 
1918 for the issuance of special writs and orders like tie exeat republica to all 
the internal revenue laws in the Title although at present its force is of course 
restricted to the Revenue Act of 1918. 40 Stat. 1148, U. S. Comp. Stat. (Supp. 1919) 
6371 Vip. So with §§9662, 9664, and 9666. 

Little Bill, § 9660 in chapter xx of the Internal Revenue Title (37) providing 
that "where the method of collecting the tax imposed by this chapter is not 
specially provided, .... the tax shall be collected in such manner as the 
commissioner . . . . may prescribe" is meaningless. Chapter xx is the 
General Administrative chapter and imposes no taxes. 

•Little Bill, § 2604 (Title 17, c. Ill; The Navy— Pay and Allowances) sets 
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visions are placed in juxtaposition apparently without a thought as to the re- 
sultant meaning. ' And the indication of sources in the original statutes at large 
is far from reliable. 8 Thus the Consolidation, tainted with inaccuracies as it is, 
would seem to be rather a hindrance than an aid in the ascertaining of the law. 
Furthermore, the Bill defeats its own purpose as regards ease of reference. 
For explanation of its provisions it compels constant reference to the statutes 
at large, which are to be repealed by the Consolidation, instead of making cross- 
reference to the sections of the Consolidation containing the explanatory matter." 

forth the pay of Professors of Mathematics and of Civil Engineers as provided 
by Rev. Stat. § 1556, derived from (1870) 16 Stat. 331 (pay therein ranges from 
$1500 — $3500). This does not take cognizance of the increase provided by (1906) 
34 Stat. 554 (pay therein ranges from $2200— $4200). 

Little Bill, §2614 (Title 17, c. Ill; The Navy— Pay and Allowances) sets 
forth the pay of Assistant Civil Engineers as provided by (1903) 32 Stat. 1197 
(pay therein ranges from $1000— $2100), instead of as provided by (1906) 34 
Stat. 554 (pay therein ranges from $1500— $2600). 

Little Bill, § 4526 provides a salary of $1500 for all registers and receivers 
of public land districts, citing as derivative sources Rev. Stat. §2237 and (1898) 
30 Stat. 414. Rev. Stat. § 2237 provides a salary of only $500. 30 Stat. 414 pro- 
vides that registers and receivers of Alaska are to be paid $1500 plus fees up 
to the amount of $1500. § 4526 makes no mention of any such fees, and it is 
not until we read § 4572 that we obtain the complete provisions in regard to 
the compensation of the registers and receivers of Alaska. 

7 Little Bill, §§ 3395 and 3396 (Title 20, c. Ill ; Public Officers and Employees— 
The Classified Civil Service) derived from (1912) 37 Stat. 413 and (1913) 37 
Stat. 750, provide that the Civil Service Commission shall establish a system of 
efficiency rating and shall render a report of the administrative needs of the 
service. Little Bill, §3397, derived from (1916) 39 Stat. 15, provides that the 
Commission shall be relieved of the above duties, and establishes a Bureau of 
Efficiency to handle it. 

Little Bill, §4572 (Title 28, c. Ill; Public Lands— Land Districts) derived 
from (1898) 30 Stat. 414, provides that the President may designate land districts 
in Alaska at his discretion. Little Bill, §4573, derived from (1902) 32 Stat. 20, 
provides that the number of districts "shall be reduced to one". Little Bill, 
§4574, derived from (1907) 34 Stat. 1232, provides that there shall be two 
more districts. 

8 Little Bill, § 10163 (Title 59, c. II ; Pensions— Rates in General) dealing with 
pensions for disability states as among its sources (1881) 21 Stat. 281, 484, 659. 
On page 659 appears the Trade Mark Convention between the United States and 
Brazil. On page 484 appears an appropriation bill. Page 281 is a correct reference. 

Little Bill, §2604 which deals with the rate of pay in the navy refers to 
numerous sections which deal with the navy in general, but which have no 
reference to the subject matter of §2604. See (1878) 20 Stat. 50; (1892) 27 
Stat. 313; (1896) 29 Stat. 361; (1899) 30 Stat. 1004; (1909) 35 Stat. 754. 

9 Little Bill, § 3570 (Title 23, c. I ; Immigration and Naturalization— Exclusion 
and Rules therefor) says that the punishment for wrongful entry into the country 
is "as provided in section nineteen of the act of February fifth, nineteen hundred 
and seventeen." 

Little Bill, § 3578 defines "alien" as it is "used in the act of February fifth, 
nineteen hundred and seventeen." 

Little Bill, §3589 provides a penalty for aiding aliens to enter the country 
in violation of the "act of February fifth, nineteen hundred and seventeen." It 
may be noted that § 3589 correctly is not made to extend to § 3573, derived from 
(1918) 40 Stat. 1012 (extending the definition of "anarchists" excluded) since 
no penalty at all was provided for aiding in the violation of its provisions. 

In some instances the Consolidation correctly refers to its own sections. 
Little Bill, § 4715 refers to "all moneys received . . . under the provisions 
of sections forty-seven hundred and six to forty-seven hundred and eighteen in- 
clusive of the Laws of the United States ..." Cf. §§ 4780, 6762, 7027 and 
7404. 

In the cases of incorrect reference, after locating the provision in the statutes 
at large, one will have to search in the Consolidation in order to find *he sections 
in question in the form which is operative as a law. 
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And by an inexplicable and illogical arrangement of subject matter the use of 
the work is rendered still more difficult. w 

Should by chance this Consolidation be adopted, the courts would indeed be 
confronted with many difficult problems of interpretation, and until adjudication 
there could be no certainty as to whether the text of the Consolidation consti- 
tuted the law, or whether, in the case of inaccuracies, the wording of the original 
statutes would govern. The courts frequently hold that reference back to the 
original statutes will only be allowed to clarify an ambiguity or absurdity raised 
by the language of the revision. u And so where the meaning is clear, there can 
be no reference back for the purpose of determining whether or not there was 
an error in the consolidation. 12 But it should be borne in mind that the latitude 
which the courts exercise in finding ambiguities renders it difficult to prophesy what 
they will call ambiguous. " And the general uncertainty is still further intensified 
by the equally frequent holdings of the court that though there be a change in 
the phraseology, "it will not be inferred that the legislature in revising and con- 
solidating the laws intended to change their policy unless such intention be clearly 
expressed."" But in order to effectuate the purpose of the revision, the courts 
should resort to the original statutes as little as possible. If the Little Bill be 
adopted, and the courts follow the suggested policy, however, the present law 
will, as pointed out, be changed in many respects. 

The New York legislature took from the courts a similar difficulty raised 
by the New York Consolidation of 1909. Instead of declaring that the Consolida- 
tion constituted the law of the state, 15 it provided that the Consolidation should 
be held not to change the law as it existed prior to the Consolidation. le Of course, 

"The Minimum Wage Act of the District of Columbia (Little Bill, §3503) 
is chapter three of Title twenty-one, "The Capitol, Flag, and Seal." No other 
part of the laws of the District is included in this title. 

Little Bill, §§ 7405, 7406, 7407 (the concluding sections of Title 42, c. I ; 
Common Carriers — Bills of Lading) immediately follow the provisions of the 
Bills of Lading Act, but deal, nevertheless, respectively with the definition of 
"interstate commerce" as used in an act regulating the report of accidents by 
common carriers, (1910) 36 Stat. 351 ; the definition of "common carriers" as 
used in an act for the protection of railway employees, (1908) 35 Stat. 476; and 
the enforcement of the provisions of "this act" which the indicated source shows 
to be the act, as amended, for the protection of railway employees, (1908) 35 
Stat. 476; (1910) 36 Stat. 299. 

11 "Prior acts may be resorted to to solve, but not to create an ambiguity." 
Hamilton v. Rathbone (1899) 175 U. S. 414, 421, 20 Sup. Ct. 155; Gaines' Adm'r 
v. Marye (1897) 94 Va. 225, 26 S. E. 511; see Runnels v. State (1903) 45 Tex. 
Crim. 446, 447, 77 S. W. 458; (semble,) Clairmont v. United States (1912) 225 
U. S. 551, 32 Sup. Ct. 787. 

"Hamilton v. Rathbone, supra; Bate, etc. Co. v. Sulzberger (1894) 157 U. S. 
1, 15 Sup. Ct. 508. 

13 Cf. Bate, etc. Co. v. Sulzberger, supra. 

"Unified States v. Ryder (1884) 110 U. S. 729, 740, 4 Sup. Ct. 196; Pott v. 
Arthur (1881) 104 U. S. 735; Anderson v. Pacific, etc. Co. (1912) 225 U. S. .187, 
32 Sup. Ct. 626. It is hardly necessary to point out that it is impossible to fore- 
tell when the court will hold the change intentional. Ex Parte Savin (1889) 
131 U. S. 267, 9 Sup. Ct. 699; Bracken v. Chamberlain (1916) 115 Me. 402, 98 
Atl. 933; see Crenshaw v. United States (1890) 134 U. S. 99, 109, 10 Sup. Ct. 431. 

15 The Little Bill, § 10742 provides "all acts of Congress . . . , any portion 
of which is embraced in any section of this codification, are hereby repealed and 
the section applicable thereto shall be in force in lieu thereof ..." 

16 N. Y., Laws 1909, c. 596. Engelheim v. Illinois Surety Co. (1914) 85 Misc. 
588, 148 N. Y. S. 1072; (semble,) People v. Dwyer (1914) 160 App. Div. 542, 
145 N. Y. Supp. 748, aff'd 215 N. Y. 46, 109 N. E. 103; see Russell v. Di Furia 
(1913) 83 Misc. 169, 172, 145 N. Y. Supp. 640. Thus under the Revised Statutes 
of 1830 a trust to pay an annuity was held to fall under § 55 (3), thereby render- 
ing the interest of the annuitant inalienable under § 63. Cochrane v. Schnell 
(1894) 140 N. Y. 516, 35 N. E. 971. Although the Consolidated Real Property 
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one of the primary purposes of the Consolidation is defeated by perpetuating 
reference to the original statutes. But should the Little Bill as submitted be 
accepted by Congress, the enactment of an analogous interpretative statute seems 
the only way to avoid much confusion." 

Further, it seems unfortunate that a Consolidation which is to be serviceable 
should not include such fundamentally revolutionary measures as the Transporta- 
tion Act, 1920, and the Merchant Marine Act, 1920, changing as they do the 
provisions of the Interstate Commerce Act and other laws perpetuated in the 
Consolidation. 

The recent session of Congress adjourned without the Little Bill's having 
passed the Senate. But the effort expended in the compilation of the Little Bill need 
not be totally lost, and the experience gained will be of great service in the prepara- 
tion of a much needed but more accurate Consolidation. And it is to be hoped 
that members of the profession and others interested in the clarifying of the Federal 
Statute books will make use of this opportunity to secure a satisfactory revision. 

The Grand Jury. — The Constitutional Convention now sitting in Illinois is 
examining the merits of the grand jury and is considering the advisability of 
following the lead of the group of American States which, in its desire to simplify 
criminal procedure, has provided for prosecution on information concurrently with 
indictment. * 

Historically, the grand* jury is of great interest. Its beginnings are shrouded 
in obscurity. ' The establishment of an accusing body (le Graunde Inquest) 
made up of "gentlemen of the best figure in the county", 4 distinct from the 
trial jury, however, dates only from the reign of Edward III.* It was the duty 
of the grand jury at that time to render an account to the itinerant judges, of 
crimes committed in the county; and they indicted on common fame. Their 
proceedings were guarded with secrecy lest the suspected person escape justice* 
and it followed that their investigations were entirely ex parte. It was largely 
because of the obligation of secrecy, however, that the grand jury was able to 
assert its independence of the crown and to play the role of protector of innocence 

Law of 1909 specifically puts trusts to satisfy annuities under §96 (2), corre- 
sponding to Rev. Stat. § 55 (2) , the courts continue to hold the interest in- 
alienable. See Matter of United States Trust Co. (N. Y. 1914) 12 Mills 367, 
371, 148 N. Y. Supp. 762. 

" There is a conflict of authority as to the constitutionality of such inter- 
pretative legislation. It has been held an encroachment on the judiciary in that 
it is the function of the court, not of the legislature, to interpret the statutes as 
they exist. Commonwealth v. Warwick (1895) 172 Pa. St. 140, 33 Atl. 373; 
see Chicago R. I. & P. Ry. v. Willis (1919) 75 Okla. 13, 14, 181 Pac. 307; cf. 
McCartney v. Shipherd (1911) 60 Or. 133, 143, 117 Pac. 814. The better view, 
however, is that a legislative body may interpret to the extent to which it has 
power to amend. Stockdale v. Insurance Co. (1873) 104 U. S. 323 ; In re Coburn 
(1913) 165 Cal. 202, 131 Pac. 352; see People v. Board of Supervisors (1857) 
16 N. Y. 424, 432. 

Constitutional Convention Bulletin, No. 10, (111. 1920) p. 828. 

2 For an explanation of its characterization as "grand" jury, see Zachary 
Babington, Advice to Grand Jurors (1676) p. 4. 

3 There has been much speculation as to its exact origin. Wm. Forsyth, 
History of Trial by Jury (1852) 215. 

4 4 Bl. Comm. 302. 

5 See (1368) Stat. 42 Edw. Ill, c. 3. John Kinghorn, The Growth of the Grand 
Jury System (1881) 6 Law Mag. & Rev. 368. The Grand Jury is indigenous to 
British soil and with the exception of the brief period (from 1791-1808) during 
which it was used in France, it has remained peculiar to Anglo-Saxon countries. 
See F. Gineste, Histoire et organisation du jury criminel (1896) 56. 

"The Security of Englishmen's Lives (1681) attributed to Sir John Somers, 
reprinted in Tracts on Juries (1798) 50. 



